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JUDGMENT
Saint Thiruvalluvar, the Great Tamil Poet had epitomized the role

of a son in a couplet as follows:-
"WEHH BHNSHEG KO 2 SHal Bt S0

ST GIBIHMTT  GIBMVSTaRYLh  GIFT6D."

Translated the same means that ""where a son conducts himself in
such a manner that people around would praise the father and state
that the father must have undergone great penance to have begotten
such a son."

The above words echoes the ethos of our society. The case on hand
demonstrates how these values are fast loosing its significance.

The words of Justice V.R.Krishna Iyer in his Judgement reported
in AIR 1980 SC 2181 - The Life Insurance Corporation of India Vs.
D.J.Bahadur and Others "Judicial acceptance of social dynamics as
protected by the Constitution is the crucial factor in this case" sets the

tone for the instant case.

2/42



S.A.No.602 of 2020

2. The unfortunate parents are the appellants before this Court. The
challenge in this Second Appeal is to the Judgment and Decree in
A.S.No.172 of 2018 on the file of the III Additional City Civil Court,
Chennai in and by which the learned Judge has reversed the Judgement
and Decree of the Trial Court. It is necessary to allude to the facts which
has culminated in the filing of the above Second Appeal and for ease of
understanding the parties are referred to in their same litigative status as

before the Trial Court.

Plaintiff’s Case

3. The plaintiff who is the eldest son of the defendants had filed
the suit O.S.No.6570 of 2014 on the file of the VIII Assistant City Civil
Court, Chennai for a declaration that the deed of cancellation of
settlement deed dated 27.03.2014 in Document No.1475 of 2014 on the
file of the Sub-Registrar, Konur is null and void and not binding on the
plaintiff and also for a permanent injunction restraining the defendants,

their men or agents or anybody claiming under them from in any manner
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interfering with the right, title, interest and possession of the plaintiff. In
and by the above deed the settlement deed dated 23.01.2012 registered as
Document No0.256 of 2012 on the file of the very same Sub-Registrar was

cancelled.

4. It 1s his case that he was taking care of his parents as he was
comfortably well of and living abroad. The defendants have executed a
registered settlement deed dated 23.01.2012 under Document No.256 of
2012 registered with the SRO, Konur. Under this deed they had settled
the suit property absolutely in favour of the plaintiff free of all
encumbrances retaining only a life interest therein after delivering
possession of the suit property to the plaintiff. Though possession was
delivered to the plaintiff, the defendants were enjoying the property

pursuant to the life interest contained therein.

5. While so, the plaintiff came to learn that the defendants had

executed a deed dated 27.03.2014 which was in the nature of a
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cancellation deed in and by which the settlement deed dated 23.01.2012
was cancelled. The plaintiff would submit that after delivering
possession and transferring the suit property to the plaintiff and having
accepted and acted upon the said settlement deed dated 23.01.2012 by
enjoying their life interest, the defendants are completely devoid of any
right, title or interest over the suit property except for their life interest.
The cancellation of the settlement deed would at best only mean that the
defendants have relinquished their life interest in the property. It is also
the case of the plaintiff that taking advantage of the cancellation deed,
the defendants were attempting to dispose of the suit property. Therefore,

the present suit.

Written Statement of the Defendants-

6. The defendants had denied the contents of the plaint. It is their
case that the suit property was purchased from out of the self-earned
money of the defendants. They had developed the property by putting up

construction and as such are the absolute owners of the suit property.
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7. The 15 defendant is a retired defence personnel having retired

from the Indian Air Force. The defendants had two sons. The eldest was
the plaintiff who was also known as Nagarajan Rajasekar and the
younger son is Rajesh Nagarajan. The defendant had provided their sons
with a good education and had performed their marriages by spending
considerable sums of money. A sum of nearly Rs.4,00,000/- was spent
for the marriage of the plaintiff and Rs.3,00,000/- for the marriage of the

2" gon, Rajesh Nagarajan. The plaintiff is residing at Australia and is

doing extremely well.

8. In the year 2012, the defendants had expressed their desire to
settle the property equally to both their sons as they did not want any
dispute between the brothers after their life time. They had also stressed
that the settlement should be subject to the settlors retaining a life interest
continuing to receive the rents till their life time and that they would be
in possession of the same. The settlement deed was also to be executed

on condition that the plaintiff takes care of the defendants by giving

6/42



S.A.No.602 of 2020

food, clothing, medical facilities etc., till their life time. This condition
was sought to be imposed by settling the suit property equally on both
the sons. The plaintiff had agreed to the above conditions and he was
entrusted with the task of preparing the settlement deed. The defendants
trusting their son, the plaintiff had also affixed their signatures in the

placed as sought for.

9. In the month of January 2013, the 15 defendant fell seriously ill
and underwent a surgery at Miot Hospital. Owing to his age he had
developed further set backs as a result of which he had to be rushed to
the Vijaya Hospital, Chennai where once again he had undergone
surgery and had been hospitalized for over three months therein. When

the defendants had sought help from the plaintiff, he had not extended

any financial help but gave evasive replies. The 21 defendant had to

spend several lakhs of rupees for the treatment.
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10. In the year 2014, the 2" defendant fell sick and she had to be

hospitalized. Even during this crisis, there was no help from the plaintiff

and the 2™ defendant was forced to send her husband, the 15 defendant
to an old age home as there was no one to take care of him. At that point

of time he was also bedridden. Once again, the medical expenses, the old
age home charges etc; were spent by the 2" defendant, through the

pension, savings and family jewelry. The 27 defendant tried to contact
the plaintiff for help but he did not attend the phone calls and upon the

persistent efforts of the 2nd defendant, the plaintiff attended the phone

call in the month of March 2014. When the 2" defendant had explained
the crisis that the defendants were undergoing and sought help, the
plaintiff not only refused to help but went one step further in asking the
parents to vacate the premises as he required full possession of the
property. The defendants after recovering from the illness came to learn
that the plaintiff had totally misrepresented to the defendants and had
illegally executed the settlement deed settling the property entirely in his

name thereby committing a breach of trust. Therefore, since the plaintiff
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had committed a fraud and had executed the deed entirely in his name
and further had not complied with the condition stipulated in the deed,
the defendants have a right to cancel the settlement deed and accordingly
the defendants had cancelled the settlement deed. Therefore, it is their
contention that the action was very much within the terms of the

settlement deed.

11. The learned VIII Additional City Civil Judge had framed the

following issues:-

"1. Whether the plaintiff proved that the Deed of
Cancellation of Settlement deed dated 27.03.2014 is null

and void?

2. Whether the plaintiff is entitled for declaration as
prayed for?

3. Whether the plaintiff is entitled for permanent

injunction or not?

4. To that other relief?"
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Thereafter the learned Judge had recast the issues taking into
account the convenience for discussion and to arrive at correct
conclusion.

"1. Whether the plaintiff is entitled to get declarative

relief as to the cancellation of Settlement Deed dated
27.03.2014 as null and void and not binding on the

plaintiff?
2. Whether the Settlement deed dated 23.01.2012 is

a real settlement deed according to law and acted upon?

3. whether the plaintiff is entitled to get permanent

injunction against the defendants as prayed for?

4. To what other relief?"

12. The plaintiff had examined himself as PW.1 and marked

Ex.A.1 to Ex.A.5.0n the side of the defendants, the 214 defendant had

examined herself as D.W.1 and marked Ex.B.1 to Ex.B.&.

13. The Trial Court on considering the evidence on record held
that the settlement deed Ex.A.l though styled as a settlement deed is
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actually a will which does not require any cancellation. The learned
Judge had held that the conditions of the settlement deed had not been
complied with since the plaintiff had failed to take care of the parents
during their medical emergency. Ultimately the learned Judge dismissed
the suit. Aggrieved by the same the plaintiff had preferred the First
Appeal in A.S.No.172 of 2018 on the file of the III Additional Judge City

Civil Court, Chennai.

14. The Appellate Court rejected the finding of the Trial Court that
the document in question namely, Ex.A.1 was a will. The learned Judge
observed that possession of the property had been handed over
immediately upon the execution of the settlement deed Ex.A.1 and
therefore, the settlement deed had been acted upon and it had come into
force, thereafter the defendants have no right to cancel the settlement

deed. Further the condition of the settlement deed had been complied
with the plaintiff depositing a sum of Rs.3,00,000/- with the ond

defendant which fact had been admitted by the 2" defendant in her cross
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examination as D.W.1. It is also the observation of the of the Appellate
Court that if the defendants were aggrieved by the plaintiff not taking
care of them, they should have resorted to legal methods. Therefore, the
learned Judge proceeded to allow the appeal. Aggrieved by the same the

defendants are the appellants before this Court.

15. The Second Appeal has been admitted on the following

Substantial Question of law: -

" a) Whether the Settlement Deed becomes void by
operation of law viz., Section 23 of the Maintenance and
welfare of Parents and Senior Citizens Act, 2007, in view
of non compliance with the condition set out in the

document.

b) Whether the Lower Appellate Court was right in
concluding that the document dated 23.01.2012, styled as
a Settlement Deed is in fact a Settlement Deed and not a

testamentary instrument."
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Submissions:-

16. Ms.Sharda Vivek, learned counsel appearing on behalf of the
defendants would place her arguments primarily on Section 23 of the
Maintenance and Welfare of Parents and Senior Citizens Act, 2007
which hereinafter shall be referred to as the Maintenance Act. It is her
contention that Ex.A.1, settlement deed is a conditional settlement deed.
Apart from the settlors retaining a life interest, the settlee was also bound
to take care of their nutritional and health needs. Even according to
D.W.1 apart from giving a sum of Rs.3,00,000/- after the execution of the
settlement deed no other amounts have been paid by the plaintiff to the
defendants. She would further contend that this fact is proved through the
E-mail Ex.B.1 wherein the 1st defendant/father has sent a mail to the
plaintiff that the 2nd defendant/ mother was also unwell and that he had
nowhere to go. This mail has not been responded to by the plaintiff. In
fact, in paragraph No.6 of the written statement the defendants have
mentioned about the same, however, the plaintiff has not refuted the
contention by filing a reply statement. Therefore it is clear that the 2nd

limb of the conditional settlement deed namely providing the nutritional
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and health needs of the parents has not been taken care of.

17. She would submit that the Trial Court has rightly considered
all these factors and thereafter proceeded to dismiss the suit. However,
she would submit that the Appellate Court had totally mis-construed the
provisions of the Act. The Appellate Court had reversed the Judgement
and Decree of the Trial Court by stating that under Ex.A.1, settlement
deed the defendants had divested their right to the suit property and
granted ownership and possession immediately to the plaintiff and
thereafter they had no right over the same. She would submit that such an
interpretation would render the object of the Act as well as the provisions
of Section 23 of the Maintenance Act redundant. The learned Judge has
also erred in stating that the settlement deed cannot be cancelled
unilaterally, once again overlooking the provisions of Section 23 of the
Maintenance Act. She would rely upon the following Judgements in

support of her case.
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1. 2016(1) KLT 185 - Radhamani and Ors. Vs. State of Kerala and Ors.,
2.2016 (5) KHC 603- Shabeen Martin and Ors. Vs. Muriel and Ors;

3.2021(4) ICC 576- Ramesh Vs. Ishwar Devi and Ors.

18. She would therefore submit that Judgement and Decree of the
Lower Appellate Court in reversing the well-considered Judgement and
Decree of the Trial Court suffers from perversity and is based on a total
mis-interpretation of the law and therefore has to be necessarily set aside

and the Second Appeal allowed.

19. Per contra, Mr.K.R.Hariharan, learned counsel appearing on
behalf of the plaintiff would submit that the settlement deed had been
acted upon immediately on its execution since the possession had been
handed over to the plaintiff. He would submit that the petitioner had
contributed to the construction of the building. That apart, he would
submit that the defendants ought not to have cancelled the settlement
deed but should have filed a suit for declaring the settlement deed as null

and void. He would submit that the defendants who are now relying upon
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Section 23 of the Maintenance Act has not referred to the same in their

cancellation deed.

20. He would further submit that the plaintiff has not defaulted in
his obligation and this fact is admitted by D.W.1, the 2nd defendant that
the plaintiff has paid a sum of Rs.3,00,000/- to the defendants. He would
further contend that the rents from the premises were being collected by
the defendants and therefore, it does not lie in their mouth to say that the
son has not maintained the parents. He would further submit that the
provisions of Section 23 of the Maintenance Act will not apply since the
obligations under the deed were already performed by the plaintiff. He
would further submit that the defendants cannot unilaterally cancel the
settlement deed and in support of the said argument he would rely upon
the judgement reported in 2014 (3) CTC 113 - D.V.Loganathan Vs. The
Sub-Registrar, Office of the Sub-Registrar, Pallavaram, Chennai -

600044 and another.
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Discussion-

21. Before answering the substantial questions of law it would be
useful to trace the genesis for the Maintenance Act. Article 41 of the
Constitution of India under the Directive Principles of State Policy
provides that "the State should make effective provisions for public
assistance including old age”. India is also a signatory to the Madrid
International Plan of Action on Ageing (MIPAA) adopted in 2002 which
covers the priority areas of older people like their development, health
and wellbeing during their old age and ensuring, enabling and supportive
environment for the elderly. Keeping in view the United Nation's
principles for older persons, the Government of India had announced a
National Policy on Older Persons, which envisages legislative measures
for securing the welfare of senior citizens. This gave birth to the
Maintenance and Welfare of Parents and Senior Citizens Act, 2007 (the
Maintenance Act). The Statement of Object and Reasons sets out in a

nutshell the reasons for its enactment. The same would read as follows:-

" Statement of Objects and Reasons.- Traditional
norms and values of the Indian society laid stress on
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providing care for the elderly. However, due to withering
of the joint family system, a large number of elderly are
not being looked after by their family. Consequently, many
older persons, particularly widowed women are now
forced to spend their twilight years all alone and are
exposed to emotional neglect and to lack of physical and
financial support. This clearly reveals that ageing has
become a major social challenge and there is a need to
give more attention to the care and protection for the older
persons. Though the parents can claim maintenance under
the Code of Criminal Procedure, 1973, the procedure is
both time-consuming as well as expensive. Hence, there is
a need to have simple, inexpensive and speedy provisions

to claim maintenance for parents."

22. Thereafter, since the Ministry of Social Justice and
Empowerment had been receiving large number of representations from
individuals and institutions setting out the teething problems relating to
the implementation of various provisions of the principal Act at a grass
root level a need was felt to bring about certain amendments. Therefore,
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a Standing Committee on Social Justice and Empowerment under the
aegis of Ministry of Social Justice and Empowerment was set up to
suggest the amendments of the 2007 Act. The Committee had also
submitted their report suggesting amendments to certain provisions and

the same is yet to translate into an Amending Act.

23. The Scheme of the Act as it now exists is briefly set out herein

below:-

1) Section 3 makes it clear that the Act shall have an overriding

effect on the other Acts which are inconsistent with the Act.

i1) Section 4 deals with the basis for providing maintenance of

parents and senior citizens.

ii1) Section 5 provides the procedure for parents and senior citizens
to demand maintenance by making an application to the Tribunal

constituted under the Act.

1v) Section 6 talks about the jurisdiction and procedure of such

Tribunal. The Act provides that the inquiry contemplated should be of a
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summary nature so as to ensure immediate succour to the senior citizens

/parents.

v) Taking into account the fact that senior citizens are lured to
transfer their property with the promise of taking care of them and after
having the property transferred, to abandon them, Section 23 has been

introduced.

In this backdrop, the substantial questions of law that arise for

consideration in this Second Appeal is herein below discussed.

24. The first substantial question of law revolves around the
provisions of Section 23 of the Maintenance Act. The said provisions

read as follows:-

"23. Transfer of property to be void in certain
circumstances.—(1) Where any senior citizen who, after
the commencement of this Act, has transferred by way of
gift or otherwise, his property, subject to the condition that
the transferee shall provide the basic amenities and basic

physical needs to the transferor and such transferee
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refuses or fails to provide such amenities and physical
needs, the said transfer of property shall be deemed to
have been made by fraud or coercion or under undue
influence and shall at the option of the transferor be

declared void by the Tribunal.

(2) Where any senior citizen has a right to receive
maintenance out of an estate and such estate or part
thereof is transferred, the right to receive maintenance
may be enforced against the transferee if the transferee
has notice of the right, or if the transfer is gratuitous, but
not against the transferee for consideration and without

notice of right.

(3) If, any senior citizen is incapable of enforcing
the rights under sub-sections (1) and (2), action may be
taken on his behalf by any of the organization referred to

in Explanation to sub-section (1) of section 5."

25. Section 3 of the Maintenance Act provides that the provisions
of this Act would have effect notwithstanding anything inconsistent
therewith contained in any enactment other than this Act, or in any

instrument having effect by virtue of any enactment other than this Act.
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Section 3 of the Maintenance Act is extracted herein below :-

"3. Act to have overriding effect. - The provisions of
this Act shall have effect notwithstanding anything
inconsistent therewith contained in any enactment other
than this Act, or in any instrument having effect by virtue

of any enactment other than this Act."

In other words, the provisions of this Act would take
predominance over any other enactment. The very object of the
Maintenance Act is to guarantee the maintenance and welfare of parents
and senior citizens. The Act enjoins under Section 4(3) of the Act that
the children are obligated to maintain his or her parent with such needs as

the parent may require to enable them to lead a normal life.

26. The Maintenance and Welfare of Parents and Senior Citizens
Act is special legislation enacted for the specific object of protecting
Parents and Senior Citizens from being deprived of their right to be
maintained. This Act has been enacted taking into account the changing

social values. Therefore, one has to analyze if the general law yields to
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the provisions of this Act which is a special legislation. The Hon'ble
Supreme Court in the Judgement reported in AIR 1961 SCC 1170 -
J.K.Cotton Spinning and Weaving Mills Ltd., Vs. State of U.P. and

others had held as follows:-

"The rule that general provisions should yield to specific
provisions is not an arbitrary principle made by lawyers and
judges but springs from the common understanding of men and
women that when the same person gives two directions one
covering a large number of matters in general and another to
only some of them his intention is that these latter directions

should prevail as regards these while as regards all the rest the

earlier direction shall have effect.”

27. The Judgement of the Hon'ble Supreme Court reported in AR
1980 SC 2181 - The Life Insurance Corporation of India Vs.
D.J.Bahadur and Others in Paragraph Nos. 52 & 53 discussed this
dichotomy between the Special and general legislation and how to

resolve the conflict between the two harmoniously as follows:-

" In determining whether a statue is a special or a
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general one, the focus must be on the principal subject-matter
plus the particular perspective. For certain purpose, an Act
may be general and for certain other purposes it may be
special and we cannot blur distinctions when dealing with finer
points of law. In law, we have a cosmos of relativity, not
absolutes-so too in life. The ID Act is a special statute devoted
wholly to investigation and settlement of industrial disputes
which provides definitionally for the nature of industrial
disputes coming within its ambit. It creates an infrastructure
for investigation into, solution of and adjudication upon
industrial disputes. It also provides the necessary machinery
for enforcement of awards and settlements. From alpha to
omega the ID Act has one special mission the resolution of
industrial disputes through specialised agencies according to
specialised procedures and with special reference to the
weaker categories of employees coming within the definition of
workmen. Therefore, with reference to industrial disputes
between employers and workmen, the ID Act is a special

statute, and the LIC Act does not speak at all with specific
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reference to workmen. On the other hand, its powers relate to
the general aspects of nationalisation, of management when
private businesses are nationalised and a plurality of problems
which, incidentally, involve transfer of service of existing
employees of insurers. The workmen qua workmen and
industrial disputes between workmen and the employer as such,
are beyond the orbit of and have no specific or special place in
the scheme of the LIC Act. And whenever there was a dispute
between workmen and management the ID Act mechanism was

n

resorted to.

"53. What are we confronted with in the present case, so
that I may determine as between the two enactments which is
the special? The only subject which has led to this litigation
and which is the bone of contention between the parties is an
industrial dispute between the Corporation and its workmen
qua workmen. If we refuse to be obfuscated by legal
abracadabra and see plainly what is so obvious, the conclusion
that flows, in the wake of the study I have made, is that vis-a-

vis 'industrial disputes' at the termination of the settlement as
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between the workmen and the Corporation the ID Act is a
special legislation and the LIC Act a general legislation.
Likewise, when compensation on nationalisation is the
question, the LIC Act is the special statute. An application of
the generalia maxim as expounded by English textbooks and

decisions leaves us in no doubt that the ID Act being special

law, prevails over the LIC Act which is but general law."

28. In their judgement in Nilesh Nandkumar Shah Vs. Sikandar
Aziz Patel - 2002 SUPP (1) SCR 652, the Hon'ble Supreme Court was
considering the conflict between the general law (Transfer of Property
Act) and the Spacial law ( Bombay Rents, Hotel and Lodging, House
Rates Control Act, 1947) and the learned Judges had observed as

follows:-

"In the Rent Control Legislation the relevant provision
which regulates or restricts the right of landlords to seek
eviction of tenants invariably opens with a non-obstante clause

and is given thereby an overriding effect on the statutory or
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common law right of landlord to evict a tenant. Even in the
absence of non-obstante clause a Rent Control Legislation
being a special beneficial provision shall override the
provisions of any general legislation in case of conflict. It
would, therefore, be reasonable and consistent with the
principles of interpretation of statutes to hold that such part of
the tenancy premises as is protected by the Rent Contort
Legislation (here, the residential portion) shall take along with
it such other part of the tenancy premises as is not protected,
the contract of tenancy being an integral one. A view to the
contrary would defeat the provisions of the Rent Control

14

Legislation.

29. In the Judgement reported in (2014) 8§ SCC 319 - Commercial
Tax Officer,Rajasthan V.s Binani Cements Ltd. & Another, the Hon'ble

Supreme Court has observed as follows:-

"34. It is well established that when a general law and a

special law dealing with some aspect dealt with by the general
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law are in question, the rule adopted and applied is one of
harmonious construction whereby the general law, to the extent
dealt with by the special law, is impliedly repealed. This
principle finds its origins in the latin maxim of generalia
specialibus non derogant, i.e., general law yields to special law
should they operate in the same field on same subject. (Vepa P.
Sarathi, Interpretation of Statutes, 5th Ed., Eastern Book
Company; N. S. Bindra’s Interpretation of Statutes, Sth Ed.,
The Law Book Company, Craies on Statute Law, S.G.G.Edkar,
7th Ed., Sweet & Maxwell; Justice G.P. Singh, Principles of
Statutory Interpretation, 13th Ed., LexisNexis; Craies on
Legislation, Daniel Greenberg, 9th Ed., Thomson Sweet &
Maxwell, Maxwell on Interpretation of Statutes, 12th Ed., Lexis

Nexis) "

"35. Generally, the principle has found vast application
in cases of there being two statutes: general or specific with the
latter treating the common subject matter more specifically or
minutely than the former. Corpus Juris Secundum, 82 C.J.S.

Statutes § 482 states that when construing a general and a
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specific statute pertaining to the same topic, it is necessary to
consider the statutes as consistent with one another and such
statutes therefore should be harmonized, if possible, with the
objective of giving effect to a consistent legislative policy. On
the other hand, where a general statute and a specific statute
relating to the same subject matter cannot be reconciled, the
special or specific statute ordinarily will control. The provision
more specifically directed to the matter at issue prevails as an
exception to or qualification of the provision which is more
general in nature, provided that the specific or special statute
clearly includes the matter in controversy. (Edmond v. U.S.,
520 U.S. 651, Warden, Lewisburg Penitentiary v. Marrero, 417

U.S. 653) "

"42. Having noticed the aforesaid, it could be concluded
that the rule of statutory construction that the specific governs
the general is not an absolute rule but is merely a strong
indication of statutory meaning that can be overcome by
textual indications that point in the other direction. This rule is

particularly applicable where the legislature has enacted
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comprehensive scheme and has deliberately targeted specific
problems with specific solutions. A subject specific provision
relating to a specific, defined and descriptable subject is
regarded as an exception to and would prevail over a general

provision relating to a broad subject.”

30. Therefore viewed in the context of the above judicial
pronouncement Section 23 of the Maintenance Act is a provision which
enables a parent or senior citizen to have a transfer made by them
declared void. The specific intent of this provision is for protecting
parents and senior citizens from being deprived of maintenance by
unscrupulous children and relatives and this provision would override the
general law under Section 126 of the Transfer of Property Act. Section
126 of the Transfer of Property Act has to therefore necessarily yield to
the provisions of the Maintenance Act. This intent is also encapsulated in

Section 3 of the Maintenance Act.
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31. Coming to the case on hand, the defendants had executed a
settlement deed Ex.A.l1 dated 23.01.2012 in and by which they have
settled the suit property in favour of the plaintiff herein. The recitals of
the said deed would show that the settlors who are the defendants had
retained a life interest in the property settled by residing, letting out the
same for rent and continuing to enjoy the rental benefits during their life
time. The settlee had also agreed that he would be solely responsible to
provide for and look after the future nutritional and health needs of the
settlors absolutely until their life time. It was also made clear that if the

2nd 1 st

defendant survives the 1> defendant then the above life interest with
the attendant rights would devolve on her. However they had no right to
alienate, encumber or mortgage the property. Therefore, it is clear that
the settlement deed was executed subject to the condition that the settlors
namely the defendants would retain the life interest with the exclusive
right to reside therein and to lease out the same to third parties and
collect the rents therefrom. That apart, the plaintiff, the Settlee was

bound to look after the parent's nutritional and health needs. The case of

the defendants is that the plaintiff had failed to fulfil his obligation
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namely taking care of their nutritional and health needs. It is an admitted
case that the 15t defendant had fallen ill on 26.01.2013 with a complaint

in the left hip and inability to walk on account of a fall. The 15! defendant
had undergone a surgery on 28.01.2013 and thereafter a bone grafting on
06.02.2013. He was admitted in the Miot Hospital on 26.01.2013 and
remained there till 23.02.2013. Thereafter, he was once again admitted in
the Vijaya Hospital on 25.03.2013 where he remained as an inpatient till
13.06.2013 and had undergone 3 surgeries on 01.04.2013, 20.05.2013
and 24.05.2013. Ex.B.2 is the hospital discharge summaries. The
defendants had also marked Ex.B.4, Ex.B.5 and Ex.B.6 to show the
expenditure incurred by them towards the hospitalization and for the
purchase of medicines. It is the case of the defendants that the plaintiff
had not given any financial assistance during these trying times. After the
execution of the settlement deed, except for paying a sum of
Rs.3,00,000/-, admittedly no other amount has been paid by the plaintiff
to his parents, the defendants, despite the fact that even in his plaint he

says that he is comfortably well off at Australia.
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32. The plaintiff seeks to justify the same by stating that under the
settlement deed the right to receive the rents has been given to the
parents and that has to be treated as the maintenance amount. The
plaintiff has failed to see that in addition to the right to receive the rents
till their life time, the deed also stipulated that the plaintiff should take
care of the nutritional and health needs meaning the food and medical
expenses of his parents. This obligation has been overlooked by the
plaintiff. The heartless treatment of the plaintiff is further highlighted on
a perusal of Ex.B.1, e-mail. In the mail dated 02.03.2014 which is the

mail sent after the plaintiff had sent a mail to his father on 01.02.2014,

the 15 defendant father has made the following requests to the plaintiff:-

"mummy is not well she wants to go to hospital for
treatment in case if she is admitted in in the hospital what
I will do. In case if doctor advice her to admit only she will
be admitted in the hospital. Then what I shall I do'. Inform
me immediately. I know only one senior citizen home,
Elder care centre - 9600019191 - 9600091919
WEB:WWW.SHELTER. INDIA.IN- [Maaran project Co
Ordinator 96000 19191, 96000 91919. Block A 105, 106,
107, TVH PARK VILLA near Thorapakkam,, pallikaranai
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Toll plaza, Chennai- it park Chennai 600097. India.-

WWW .eldercarecentre.in] we know him, once he came

here and saw us. In case mummy admitted in the hospital 1
shall inform Mr MAARAN to take me to his shelter
eldercarecentre-chennai, 900097. I do not know anybody
else. You inform me IMMEDIATELY for further what I
should do. Rajesh did not attend even in phone. There is

no one to help here. Thanks. Daddy."

33. This email has been sent after the father had undergone four
surgeries and a six month hospitalization where he implores his elder son
that he is helpless and requests the son to inform him as to what he

should do immediately. The father has also informed the plaintiff that the

2" 5on is of no use as he did not even attend phone calls. Despite the
anguish that has been expressed in the said letter there has not been any
response from the plaintiff who under Ex.A.1 was obliged to take care of
his parents, let alone the fact that he has forgotten his moral duty, Section
23 of the Maintenance Act provides that where a senior citizen has
transferred by way of gift or otherwise his property on condition that the
transferee provides him the basic amenities and basic physical needs and
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such transferee refuses or fails to provide such amenities then the transfer
would be deemed to have been made by fraud or coercion or under undue
influence and at the option of the transferor the same can be declared
void by the Tribunal. The instant case falls within the contours of this
provision. The tranferors namely the defendants herein have exercised

their option by executing Ex.A.4 cancellation deed.

34. The Kerala High Court in its Judgement reported in 2016(1)
KLT 185 - Radhamani and Ors. Vs. State of Kerala and Ors., was
dealing with more or less similar case. The learned Judge had therein
referred to Section 122 and 126 of the Transfer of Property Act and
Section 23 of the Maintenance Act to hold as follows in Paragraph
Nos.10 and 11 of the said judgement.
"10. It is to be noted that the special scheme in
terms of Senior Citizens Act, 2007 could declare certain
transfer as void, taking note of the fact that by taking
advantage of the emotionally dependent senior citizens,

relatives grab the property on the pretext of providing

emotional support. Therefore, Legislature thought such
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transaction could be declared as void as the conduct
leading to tramsaction was based on malice or fraud.
Therefore, condition referred in Section 23 has to be
understood based on the conduct of the transferee and not
with reference to the specific stipulation in the deed of
transfer. Thus, this Court is of the view that it is not
necessary that there should be a specific recital or
stipulation as a condition in the transfer of deed itself.
This condition mentioned in Section 23 is only referable as
a conduct of the transferee, prior to and after execution of
the deed of transfer. Thus, challenge based on the ground
that there is no reference in the recital of deed that
transferee will provide basic amenities and physical needs

to the transferor is of no consequence."”

"11. Under Section 17 of the Indian Contract Act,
1872, 'fraud' includes a promise made without any
intention of performing it. Section 92 of the Evidence Act
places a restriction on the admissibility of evidence in
variance or in contradiction of the term of a registered
document in writing. However, under second proviso to
Section 92, the existence of any separate oral agreement

as to any matter on which a document is silent, and which
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is not inconsistent with its terms, may be proved. Under
third proviso to Section 92, the existence of any separate
oral agreement, constituting a condition precedent to the
attaching of any obligation under any such contract, grant
or disposition of property may be proved. Thus, there is no
requirement under law that condition as such should form
part of written document. It can be implied from the

circumstances of human conduct.”

35. Ultimately, the learned Judge had upheld the revocation of the
settlement deed by the Tribunal. This judgement has been approved by
the Division Bench of the Kerala High Court in the judgement reported
in 2016 (4) KLJ 699 - Shabeen Martin and Ors. Vs. Muriel and Ors;

wherein the learned Judges has stated as follows:-

"Section 23(1) shows that where, after the
commencement of the Act, a senior citizen has transferred
his property by way of a gift deed or otherwise, subject to
the condition that the transferee shall provide basic
amenities and physical needs to the transferor and such
transferee refuses or fails to provide such amenities and

physical needs, the transfer of such property shall be
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deemed to have been made by fraud or coercion, or under
undue influence. Reading of this provision, itself, would
show that it is not the legislative requirement or intent that
the document evidencing the transfer, either by gift or
otherwise, should itself contain an express condition that
the transferee shall provide the basic amenities and
physical needs of the transfer. On the other hand, if there
are evidence to the satisfaction of the authorities under the
Act that the requirements of Section 23 are satisfied in a
case, it is always open to the authorities to invoke their
power under Section 23 of the Act and invalidate the
document. Such an understanding of the section,
according to us, would only advance the object of the Act.
On the other hand, if the contention now advanced is
accepted, that will defeat the very object and purpose of
the Act.

In the above view of the matter, we agree with the
view taken by the learned Single Judge and affirm the
principles laid down by this Court in the judgment in
Radhamani v. State of Kerala : 2016 (1) KLT 185:."

36. Considering the language of Section 23 of the Maintenance Act

38/42



S.A.No.602 of 2020

and the dicta laid down in the above referred cases, the substantial

question of law A is answered in favour of the defendants/appellants.

The 2™ Question of law regarding the nature of the deed Ex.A.1 as to
whether it was a settlement deed or a will was not canvassed by both the
counsels. However, a perusal of the document would indicate that the
same 1s only a settlement deed since the deed clearly stipulates that the
symbolic possession has been handed over and the setllor retains only a

life interest without a right of alienation, transfer etc.

37. The learned counsel for the respondent had argued that the
settlement deed cannot be unilaterally cancelled and in support of this
argument he would rely upon the judgement of this Court reported in
2014 (3) CTC 113 - D.V.Loganathan Vs. The Sub-Registrar, Office of the

Sub-Registrar, Pallavaram, Chennai - 600044 and anther.

38. In the case on hand, Section 3 of the Act provides that the
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provisions of the Maintenance Act would have a overriding effect over
any other enactments. Therefore, in the light of the above, even if the
deed is considered as a settlement deed by virtue of Section 23 of the
Maintenance Act the same has to be declared void in as much as the
plaintiff has failed to comply with the obligations imposed upon him
under the deed by ignoring the medical needs of the parents. This act of
the plaintiff has provided the reason for the cancellation which has been
upheld in the foregoing paragraphs. In these circumstances, the above
Second Appeal is allowed and the Judgement and Decree of the lower
Appellate Court in A.S.No.172 of 2018 on the file of the III Additional
City Civil Court, Chennai is set aside and the Judgement and Decree
passed by the Trial Court in O.S.No.6570 of 2014 on the file of the VIII
Assistant City Civil Court, Chennai is confirmed with cost throughout.

Consequently, the connected Miscellaneous Petition is closed.

27.09.2022
Index : Yes/No

speaking Order : Yes / No
shr
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To

1.The III Additional Judge, City Civil Court, Chennai
2. The VIII Assistant Judge, City Civil Court, Chennai.
3.The Section Officer,

V.R.Section,
High Court, Madras -104.
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P.T.ASHA, J.,

shr

Pre-delivery Judgment in
S.A.No.602 of 2020
and C.M.P.No.12757 of 2020

27.09.2022



HC allows appeal from parents' seeking Cancellations 0
settlement deed over son’s failure to take care of the

CHENNAI

“Mummy is not well. She
has to go to hospital for
treatment. If doctor advis-
es her to be admitted, only
she can be admitted over
there. What will 1 do? I
know only one senior citi-
zen home...I can ask the
coordinator Mr. Maaran to
take me there. I do not
know anyone else.

“You inform me IMME-
DIATELY on what sheuld I
do. Ramesh [younger son]
did not even attend my
phone calls. There is no
one to help here — Thanks,
Daddy,” an elderly and
helpless Chennai-based re-

the e-mail after he under-
went four hip surgeries
and bone grafting follow-
ing a fall. It led to his being
bedridden for over six
months. His wife took care
of him during recupera-
tion; but soon thereafter,
she fell ill and he found
himself in dire straits.
The words of the father
moved Justice P.T. Asha of
the Madras High Court so
much that she described as
heartless the treatment
meted out by the two sons
to their parents, who had
to sell their jewellery and
shell out every penny of
their savings and pension
to pay for the medical

~ executed, and also allowed

ty dispute, the judge held  them to collect the rent

that the appellants were
entitled to cancellation of
the settlement deed exe-
cuted in favour of him due
to his failure to take good
care of them. l

The elder son had con-
tended that the settlement
deed could not be can-
celled unilaterally because
he had paid ¥3 lakh to his
parents when the deed was

the settlement deed in
the present case was in
order, and the lower
court need not have
interfered with it

| JUSTICEP.T. ASHA
Madras High Court

T AT The
. % 2,«1;: ” cancellation of

vide them food, shelter,
nutrition and healthcare.
The parents also point-
ed out that they had spent
several lakhs of rupees on
the marriage of their sons,
but neither of them ex-
tended a helping hand
when they required money
for medical expenses. The-
refore, they chose to can-
cel the settlement deed.
Finding force in their ar-
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